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Statenment _of the Proceedings

These proceedings concern Notices of Contests filed by the
contestant (JWR) agal nst the respondent (MSHA) pursuant to
section 105(d) of the Federal Mne Safety and Health Act of 1977,
chal | engi ng safeguard notice No. 2805189, issued on August 8,
1991, pursuant to 30 cF.R.§ 75.1403- 1(b2). JWR al so chal | enges
a section 104(a) “s&s" citation No. 2805196, issued on August 12,
1991, charging JWR with an alleged violation of 30 C F.R
§ 75.1403-1(b), for allegedly failing to conmply with the
requi renents of the August 8, 1991, safeguard notice. A hearing
was held in Birmingham, Al abama, and the parties waived the
filing of posthearing briefs. However, |-have considered their
arguments made on the record during the course of the hearing in
my adj udi cation of these nmatters.

Issues
The issues presented in these proceedings are as follows:

(1) Whether the initial safeguard notice was properly
I ssued based on a specific mne hazard invol ving
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the transportation of men and materials at
JWr's No. 4 Mne.

(2) Wether the contested citation which followed the
| ssuance of the safeguard notice was properlg | ssued
for a violation of the safeguard notice and 30 C F.R
§ 75.1403-3(b).

(3) Wether the alleged violation was "significant and

substantial ". ditional issues raised by the parties
gre.|dent|f|ed and disposed of in the course of these
eci si ons.

Applicable Statutory and Resul atorv Provisions

1. The Federal Mne Safety and Health Act of 1977,
Pub. L. 95-164, 30 U S.C "§ 801, et seq.

2. 30 CF.R § 75.1403; 75.1403-1, 75.1403-3(b).
3. Conmission Rules, 29 CF. R § 2700.1 et seq.
Stinulations

The parties stipulated to jurisdiction, and that the
contestant (JWR) is a large mne operator. They also agreed that
the payment of ‘the proposed civil penalty assessnent, i ch has
not tormally been processed, will not adversel¥ affect the
respondent's ability to continue in business (Tr. 5)

Docket No. SE 91-750-R
Saf eguard Notice No. 2805189, was issued on August 8, 1991,

by MSHA |nspector Claude A Lutz, pursuant to 30 CF.R
§ 75.1403(b). The notice states as foll ows:

The man-cage being operated with 65 personnel into the
2,000 foot shaft, and out, with no neans of prevent
(sic) the enployees from be (sic) pushed off the east
and west side man cage; except a single chain extended
across the east and west side of man cage. The man
cage is approximately 10 x 14 feet used to transport 65
enPonees each nman trip three shifts a day. This
safeguard is to prevent enployees from being pushed or
thrown against the shaft walls. The east and west side
of the 14 x 10 man cage shall be (sic) provide a gate
orsone other means that will provided (sic) the sane
safety for the enployees.

1. The other neans shall provided (sic) protection for the
enpl oyees so that they cannot be throw (sic) against the
sﬂa{% wall's, if man cage should come to a sudden stop in the
shaft.
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2. (Gate, safety chains that will provided (sic) enployees
from being throw (sic) out or against the shaft walls.

3. Bars may also be used if they provide the sane _

' protection. = Any of the above means can be used, the height
of the above nmeans shoul d be approximately 5 feet high, and

so designed so enpl oyees cannot be throw (sic) through or

under the protection (SIC% through or under the protection

(sic) chains, bars, or gate.

Docket No. SE 91-751-R

: On August 12, 1991, Inspector Lutz issued section 104(a)
-wggsm Ctation No. 2805196, citing gwr with a violation of
.30CFR.§ 75.1403-3(b), and he nade reference to the previously
"1ssued safeguard notice of August 8, 1991, to support the
‘citation. e cited condition or practice is described as
:follows:

Added safety chains was not provided on the west and
east side of the man cage to protect enployees from
being thrown out of the cage when the hoist cause (sic)
man cage to come to a sudden stop in the shaft. The
man cage has only one safety chain across the east and
west side of cage when transporting 65 enployees in and
out of the 2000 foot shaft. The safety chain across
the east and west end of the man cage only extended,
west side 32 172 inches above the cage floor, and

33 172 inches on the east side of man cage. The one
(1) chain is not adequate protection.

~ Inspector Lutz made a finding that the alleged violation was
"significant and substantial" and he fixed the abatenent tine as
8:00 a.m, August 16, 1991. Subsequently, on August 16, 1991, he
extended the abatement time to 8:00 a.m, August 19, 1991, and
the justification for this extension states as follows:

The operator added a safety chain approximtely 5 feet
on the east and west side of the man cage. However
there was not a safety chain between the safety (sic)
33 172 inches above man cage floor. The safety chain
shoul d be added to make sure that enpl oyees |egs cannot
place legs in a danger area outside of the man cage
when the 65 enployees are belnﬁ transported into and
out of the 2000 feet shaft. The operator requested
nmore time to consider other means, or to complie (SicC)
with the criteria of the safeguard.
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| nspector Lutz termnated the citation on August 19, 1991,
and the termnation notice states as follows:

Added safety chains were provided for the East and West
side of the service hoist man cage that transports
approxi mately 300 enpl oyees into and out of the 2,000
ft. service shaft (g? days a week when the mne is
oper at i ng.

MSHA's Testinmony and Evi dence

Janes Bl ankenshin, testified that he has worked at the No. 4
M ne since 1980 and that he is an alternate nenber of the safety
conmmttee and serves as vice-president of his union. He has
ridden the cited man cage hundreds of tines, and he stated that
it operates with four large ropes and guide rails simlar to a
"track" and can accommpdate 65 people. The cage has a nesh
floor, and mats are placed down during the winter to keep out the
cold air. He confirmed that he has ridden the cage when it has
stopped suddenly both up and down, and he stated that "It'll put
you on your knees |fcyour not careful. .you're dropping at
900 feet a mnute, and . . .. as far as the safety device that
takes it out, it stops instantly. And I've seen people on the
ground on the floor." (Tr. 10). He confirned that "grab chains"
are provided, but that "people will grab you by the shoulder to
keep from falling" (Tr. 10).

On_cross-exam nation, M. Blankenship confirnmed that there
are two or three "grab chains" hanging agai nst the cage wall, but
not enough for everyone to use when there are 65 people on the
cage. He has never been injured while riding the cage gTr. 11).
However, he believed that someone was injured getting off the
cage, but he knew of no one else being injured while riding the
cage (Tr. 11-12). JwR's counsel introduced an accident report
which reflects that sonmeone was injured on January 27, 1992,
while exiting the man cage and becom ng entangled in sone excess
chain guards (Exhibits CX-1, Tr. 13).

In response to further questions, M. Bl ankenship confirned
that 65 people typically ride the man cage. He stated that he
was present when Inspector Lutz returned to abate the citation.
At that time, there were two chains installed on the cage, but
M. Lutz did not believe they were sufficient "to keep people
from goi ng over, through, or under the chains", and he extended
the citation. Muintenance Superintendent Frankie Lee was
concerned that with the addition of a third chain, if it cane
| oose and fell down the shaft it could damage the cage. M. Lutz
informed himthat it was managenent's responsibility to keep the
chains secured (Tr. 16).

'Billy Joe Martin, confirmed that he was the individual who
was injured on January 27, 1992, while exiting the man cage at
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the end of his shift. He explained that the chains were unhooked
“and thrown down on the floor, and while everyone was EXIIIH% at
'the sane tine, his foot becane entangled in the chains and he
‘started to fall. He caught himself with one foot, but the chain
‘caught his other foot and he was injured. He confirned that he

mssed two weeks of work as a result of this injury (Tr. 17-19).

MSHA Inspector Cl aude Lutz testified that he issued the
contested safeguard notice and citation and he identified exhibit
Rr-1 as two photographs ofthe chain and man cage. He confirned
that one chain was installed at the front and rear of the cage at
the tine he issued his initial safeguard notice, and that after
‘abatement of the citation three chains were installed at each end
rr. 20). He stated that the cage travels at 13.3 feet per
second, Or 900 feet per mnute, and that the shaft is 2,000 feet
eep. The cage was Installed in 1977 or early 1978, and a single
chain was installed on each man cage at all of Jwr's mnes at
that tinme (Tr. 22-23).

! M. Lutz stated that a conplaint was received fromthe No. 4
Mine on July 31, 1991, because the cage was "kicking Off", and he
investigated the matter. He stated that in the event the cage
tripped off while travelling at 900 feet per second one nay not
be able to react and hit the stop button and it was inpossible to
say that serious injuries would not occur. He described the
resulting hazards as follows at (Tr. 23-25):

The hazards would be if a nman got tripEed or thrown or
If several men did in the shaff wall, traveling at
those speeds and even if it stopped, whenever It .
stopped it threw himinto -- such a sudden stop and if
It threw himin there, and his arms or |eg or head
becane entangl ed when the cage does this, it bounces
Hpmard, It could tear off an armor a leg, even kill
I'm

* * * * * * *

W're talking, if this occurred, if those nen cane out,
we're talking torn-off arns and legs, skin -- torn up
bodi es or perhaps even a head because there is sone

di stance between there. Now | taken neasurenents.
There was seven to thirteen inches difference between
the wall and the flange on that cage floor.

M. Lutz confirmed that he based his "significant and
substantial" finding on »the amount of injury 1f the accident
gccurred, the amount of injury that it could 'do to him And of
course, | expected it to occur by this hoist contlnuously_
tripping off. W didn't know whéether it was conpletely fixed or
pot" (Tr. 26).
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M. Lutz stated that at the time he issued the safeguard on
August 8, 1991, requiring a chain, he spoke with the mne nmanager
and discussed the alternative use of nylon gates or other neans
of protecting the nen in the event the cage tripped out.
Managenent refused to do anYthln unless he put 1t in witing,
and the safeguard notice followed (Tr. 28).  He explained that he
Sﬁoke with his supervisor and that »1 didn't have any other
choice but to issue a safeguard to get it done beforé we did have
an acci dent occur" (Tr. 30).

M. Lutz stated that it was possible for an accident to
happen even if the emergency stop did not trip. A rail could
| oosen and anKthlng can occur at the speed the cage travels, and
even though the cage is inspected daily, anything can occur
because of its daily use (Tr. 30%. He also confirnmed that in the
event of a shift in the weight of the people on the cage, one
chain would only provide a workload support of 1,250 pounds,
while three chains would provide additional support and would
equal i ze the weight and spread out the inpact (Tr. 30-31). He
confirmed that he is not aware of any man cage Injuries at the
No. 4 Mne caused by the hoist "kicKing out® while it was in
operation (Tr. 33).

M. Lutz confirmed that the specific condition at the No. 4
M ne which pronpted the issuance of the safeguard was the
reported "tripping out" of the nman cage and the nen riding the
cage while this was occurring (Tr. 39). He believed that soneone
could stick their foot out of the cage or be pushed out into the
shaft wall w thout a?é problem with just a single protective
chain (Tr. 40-21). e confirnmed that the cage was repaired and
that it was put back into service, and by the next da%, it
started "kicking out* again, but he was not sure whether this was
before or after he issued the safeguard. He insisted that the
safeguard was issued "because there was a hazard there" (Tr. 43).
He confirmed that the safety commttee had requested a
section 103(g) inspection because of the tripping problem on the
same cage and that he issued an inmnent danger order and a
"(d) Order”, which was subsequently nodified to a section 104(a)
citation (Tr. 44-45).

JWR's Testinonv_and Evidence

_ Frankie Lee, maintenance superintendent, testified that he
Is responsible for the hoist in question and he confirmed that it
was installed with a single chain and that it was inspected and
approved by MSHA. He stated that the hoist began trlppln? in
June, 1991, and that the safety devices are redundant safety
features that are intended to trip when there is a problem ~ The
hoi st could trIP for different reasons, and the one in question
did have a problem that was causing it to trip out, and It would
have to be shut down for-repairs. Engineers were called in an
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attenpt to find the problem and the union filed a safety
grievance. The grievance could not be resolved, and a

section 103(g) conplaint was filed in June, 1991, because of the
continued tripping. Repairs were nmade_in nmid-July, and the
saf eguard was 1ssued after that tine (Tr. 62).

M. Lee was of the opinion that the use of a single safety
chain does not present a safety hazard, but that the use of nore
than one chain presents a problem wth people wal king over them
and keeping themout of the way, and fPe conbi ned meight of tpe
chains may present a problemto a small person attenpting to lift
and hook them up. . The single chain has been used since the
operation began w thout any problem (Tr. 62).

On_cross-examnation, M. Lee stated that he could not
recal I any specitic MHA approval of the hoist with one chain,
but he confirmed that it had previously been inspected and
travelled by MSHA inspectors, including M. Lutz, for years and
it was never cited (Tr. 63-64). He agreed that the cage will
bounce if it stops inmmediately, and he indicated that the
distance fromthe edge of the cage to the cenent shaft wall is
three to four inches once the cage is out of the collar |evel.
He confirmed that the problem which caused the tripping in June,
1991, has not re-occurred, but that "nuisance tripping” has .
occurred since that tinme when a gate is not properly closed or is
acci dental |y oEgned or there is a derail or [oss of air pressure
(Tr. 64-65). stated that if the cage does not trip there is a

problem and that it could trip *a couple of times in a twenty-
four hour period" (Tr. 65).

In response to further questions, M. Lee stated that the
cage does not presently trkf out any nore than it did in the past
and that it has been upgraded fre uentlg over the past nine years
and it will be upgraded further (Tr. 67). He confirmed that
since the injury occurred, a mesh gate has replaced the three
chains and it i's attached permanently to one side of the cage and
unclipped on the other side to allow the nen to exit and to
unl oad material (Tr. 69).

M. Lee disagreed with Inspector Lutz's belief that the cage
posed a hazard, and he stated that there was never a problemwth
peopl e being thrown against the wall when the cage had one chain
and there were no injuries. He confirmed that the cage bounces
up and down for a distance of six inches to one-foot when it
stops, but that there is no slowdown when it trips and the brake
1s activated by air pressure when the safety circuit causes it to
trip and stop immediately (Tr. 70). He confirned that he has,
ridden the cage when it "has tripped, and he agreed that ®it wll
make you buckle your knees" and that "any sudden stop is %0|ng to
cause'you a littl'e bit of an alarm It "would al arm anybody
before it would step® (Tr. 71).
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M. Lee stated that JWR objected to adding two nore chains
and tying themtogether because it believed that it was abiding
bK the law, which requires "chains, bars or gates"™. He confirned
that costs were not a problem but that three chains tied
toget her presented an additional maintenance problem and a
tripping hazard which could result in back injuries to sonmeone
picking up the chains. He stated that "it had been satisfactory
for so long with no injuries due to picking it up, no tripping
hazard which could result in ever been witten and | didn't see
anything wong with it and that was ny feeling" (Tr. 72-73). He
confirnmed that the three chains are "quarter inch chains", and he
?elieved t?at the total weight of the chains exceeds 15 pounds

Tr. 73-74).

M. Lee confirnmed that he has received no safety conplaints
fromthe safety commttee since the three chains were installed
other than the one tripping injury. Asa result of that
incident, a nesh gate was Installed to replace the three chains.
However, wr.Lutz issued a citation for a tripping hazard when he
observed nmen wal ki ng over the nmesh while |eaving the cage, and
the citation reflects that "the nen were not proceeding in an
orderly manner" while exiting the ca?e (Tr. 77, Exhibit CX-2).
Anot her inspector issued a citation tor failure to provide a
clear travel way when he observed that the nesh gate was dropped
on the cage floor (Tr. 79, Exhibit CX-3).

M . Blankenship was recalled by MSHA, and he stated that it
was his opinion that the conbi ned weight of the three chains tied
t oget her was approxinatety 20 pounds, and that there was no one
on the man cage who coul d not have picked themup (Tr. 93).

DI SCUSSI ON

The evidence in these proceedi ngs establishes that the cited
man cage was installed and placed in operation sonetinme in 1977
or early 1978, and that a single chain was installed across both
ends of the cage at that tinme. The chain was intended to provide
Protection for persons riding the cage when it was hoisted or

owered into and out of the mne shaft. The cage was subse-

quently operated with no reported incidents or Injuries as a
result of the use of the single chain, and there is no evidence
that MSHA had ever considered the single chain to be inadequate
util M. Lutz issued the safeguard notice on August 8, 1991. No
citations had previously been iIssued because of the use of the
single chain until M. Lutz issued the contested citation on
August 12, 1991, because of JwRr's nonconpliance with the
sar eguard.

I n June 1991, problens devel oped with the cage and it
“tripped out" periodically, causing it to be shut down for
repairs. Engi neers were called in to find the problemand the
union filed a safety grievance which could not be resolved. A
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.section 103(g) conplaint was filed because of the continued
“tripping, and Inspector Lutz investigated the matter and issued
‘an I'nmi‘nent danger order. Repairs were made, but the cage began
wtripping out” again and the men continued to ride it while it
gmas in this condition. As a result, Inspector Lutz issued a

; section 104(d)$2) order, which was nodified to a section 104(a)

§C|tat|on, and the safeguard notice followed.

! The August 8, 1991, safeguard notice states that the only
means of preventing enplgyees from being pushed off the man cage
was a single chain extending across each end of the cage. The
citation of August 12, 1991, states that the cage still "had
single chains across each end, that the single chains provided
i nadequat e protection, and that additional chains had not been

. provi ded. he inspector fixed the abatement tine of August 16,
1991, and when he returned that day he found that a second chain

" had been installed. However, he determned that two chains still
provi ded inadequate protection, and that a third chain was
necessary. He extended the abatenment time to Feberuary 19, 1991
The citation was termnated on that day after a third chain was.
installed and tied together with the other two chains as shown in
phot ographic exhibit R-1.

. The 3-chain system was subsequently replaced by JWR b{ t he
installation of a mesh gate which is permanently attached to one
side of the cage and unclipped on the other side to allow the
gate to droP down so the nmen can exit the cage. MmsHA has
apparently found this to be an acceptable protective device in
compliance with the safeguard notice (Tr. 76). However, JwWR Was
served with additional citations for hazards which subsequently
devel oped after the mesh gate was installed. [In one instance,

I nspector Lutz issued a citation when he observed that the nesh
gate had been droPped on the floor as the nen were exiting the
cage at the end of a shift and they were wal king over the gate.

He found that the men were not proceeding "in an orderly manner"
and he concluded that a trippping hazard existed as they exited
the cage and wal ked over the gate. In a second instance, another
i nspector issued a citation arter observing that the mesh gate
had dropped to the floor and six mners had wal ked over it while
exiting the cage. He issued the citation because of his belief
that »a clear travelway for exiting the service cage was not
provided.® (Tr. 77-80).

i JWR's Argunents.

JWR asserted that the safeguard notice issued by Inspector
Lutz was not based on any specific hazardous condition at the
No. 4 Mne, and that the inspector believed that the requirenent
for chains, bars, or chains should have equally applled o all of
JWR's mnes (Tr. 96-97). JWR further asserted that the safeguard
notice on its face, does not specify the exact conduct required
for conpliance, and nerely refers fo "chains." JWR suggested
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that since there was one chain installed at one end of the cage,
and another chain installed at the other end, "chains" were in
fact in place and that this anounted to conpliance with the
safeguard. JWR also expressed concern that "the next inspector
m ght come back and say, no, three chains tied together is not
gzc%od enough, we want four chains with tw tied together"

r. :

_ Jwr further asserted that its principal and basic conplaint
in this case is that a single chain was installed at both ends of
the cage in question for 15 years with no resulting problens or
injuries, even with the S|n% e chain being dropped to the floor
with nen wal king over it. owever, since the safeguard was .
issued requiring the installation of additional chains, and wth
the installation of the mesh gate, one miner has been injured

and JWR has received two additional citations, all because of the
safeguard and the inspector's insistence that additiona
protective chains be installed (Tr. 85-88; 99). JWR also
suggested that the conbined me|%ht of more than one chain exposed
an individual who had to [ift themto possible back injuries.

MSHA's Arqunents.

MSHA argued that the phrase ®chains® neans chains *that are
safe to acconplish the saf etK of the people on the man cage® and
that a chain hung 6 feet hl_lg woul d not be adequate to neet the
safeguard orthe criteria (Tr. 37). MSHA assserted that there
was a hazard requiring a safeguard, and that Jwr's nanagnent
understood what Inspector Lutz was requiring, but sinply
disagreed with his conclusion that the use of only one chain
presented a hazard (Tr. 49, 51).

MSHA's position is that the inspector established that there
was a specific condition at the No. 4 Mne that required a
safeguard, that he correctly issued the safeguard, and that it
was based solely on the hazard that he perceived woul d have
occurred had the safeguard not been enforced (Tr. 94). Wth
regard to Jwr's contention that conpliance with the safeguard has
resulted in an injury and-additional citations for tripping and
stunbling hazards, MsHA's counsel stated that "managenent can
abate any hazard in a sloppy way" and that the hanging up of the
chain or insuring that the nmesh gate is against the wall of the
cage before peopﬂe | eave it is not onerous (Tr. 85-86).

FI NDI NGS AND CONCLUSI ONS

Section 314(b) of the Act provides as follows:

Qther safeguards, adequate, in the judgnent of an authorized
representative of the Secretary, to mnimze hazards with
resp.eé:tdto transportation of nmen and materials shall be
provi ded.

856

s W e E——g -



ol o a Py WP I PP Wiy SO B Py N . P

< 30 CF.R § 75.1403 repeats section 314(b) of the Act and
| provides as follows: "CQther saf e?uards adequate, in the judgnent
. of an authorized representative of the Secretary, to nininmze
{ hazards with respect to transportation of nen and materials shall
! be provided."

‘ Section 75.1403-1 provides:

(a) Sections 75.1403-2 through 75.1403-11 set out
the criteria by which an authorized representative of
the Secretary wll be guided in requiring other
saf eguards on a m ne-by-mne basis under section
75.1403. Other safeguards may be required.

(b) The authorized representative of the
Secretary shall in witing advise the operator of a
speci fic safeguard which 1s required pursuant to
section 75.1403 and shall fix a time in which the
operator shall provide and thereafter maintain_ such
safeguard. |If the safeguard is not provided within the
time fixed and if it is not maintained thereafter, a
notice shall be issued to the operator pursuant to
section 104 of the Act.

- (¢0) hbphing in the sections in the section 75.1403
series in this Subpart O precludes the issuance of a
wi t hdrawal order because of inmnent danger

; Section 75.1403-3 provides the criteria for cage construction
and subsection (b) of that section states as follow

(b) Cages used for hoisting persons should be
constructed with the sides enclosed to a height of at

| east six feet and should have gates, safety chains, or
bars across the ends of the cage when persons are being
hoi sted or | owered.

In Southern GChio Coal company, (SOCCO), 7 FMSHRC 509 (April

| 1985), the Commssion noted that the safeguard provisions of the
Act confer upon the Secretary "unique authority" to pronulgate the

equi val ent of a mandatory safety standard without resort to the

otherwise formal rulemaking requirenments of the Act. The

Conmi ssion held that safeguards, unlike ordinary standards, nust be

strictly construed, and a safeguard notice "must identify wth

specificity the nature of the hazard at which it is directed and

the conduct required of the operator to renedy such hazard." In

spow, t he operator nust have clear notice of the conduct required
of him
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In JimWalter Resources, Inc., 7 FVMBHRC 493,496 (Apri
1985), the Conm ssion took particular note of the broad | anguage
found in section 314(b? of the Act, and it concluded that this
section @nanifests a egislative(furpose to guard against all
hazards attendant upon haul age and transportation in coal
m ni ng. "

In southern Ghio Coal cCompany, 14 FMSHRC 1 (January 1992),
the Conmssion reaffirmed its SOCCO and Ji m WAl ter Resour ces,
Inc., holdings and stressed that a safeguard nust identify wth
specificity the hazard at which it is directed and the renedi al
conduct required of the operator. The Conmission rejected the
operator's contention that a safeguard is invalid if it addresses
conditions that exist in asignificant nunber of mnes, and it
stated in relevant part in this regard as follows at
14 FMBHRC 12:

. « .2 Kafegquard may properly be issued for a comonly
encountered hazard, so_Ionﬁ as such safeguard addresses
a specific transportation hazard actually determ ned by
an 1 nspector to be present and in need of correction at
the mne in question .. the fact that the safeguard
was based on a common hazard encountered in a nunber of
ot her mines does not, by itself, invalidate the

saf eguard.

_In Beth Energy Mnes, Inc., 14 FMSHRC 17 (January 1992), the
comm ssion reaffirnmed 1ts SOCCO hol ding that a safeguard nust be

interpreted narromy in order to bal ance the Secretary's unique
authority to require a safeguard and the operator's right to fair
notice of the conduct required of it by the safeguard. The
Conmi ssion also held that the validity of a safeguard is not
affected by the fact that it is based on the published safeguard
criteria, 14 FMSHRC at.22-25, and it stated as follows at

14 FMBHRC 25:

. . A criterion does not provide clear notice unti

it is enbodied in a safeguard issued to the operator.
The focus of judicial inquiry is on whether the
safeguard i s based on specific conditions, whether it
affords the operator fair notice of what is required or
prohi bited by the safeguard.

the fact that a notice to provide safeguard is
based upon a pronul gated safeguard criterion Ls .nat, af.
itself, determnative of the validity of the safeguard.
As explained in SOCCO the validity of a safeguard
depends on whether it was based on the inspector's
eval uation of specific conditions at the mne in
question and a determ nation that those conditions
created a specific transportation hazard in need of the
remedy prescribed.
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Insofar as the validity of the safeguard itself is
concerned, the critical issue is whether or not the evidence

i establishes that the safeguard was based on the judgnment of the
“inspector that a specific condition existed at the mne in .
‘question, that the condition concerned an existing transportation

hazard, and that the hazardous condition was to be renedied by
the action prescribed in the safeguard. Assuming that | find

that the safeguard was vaIidI¥h|ssued, the next question

presented is whether or not e evidence establishes that the

* respondent violated the safeguard, and if so, whether the
- violation was of a significant and substantial nature as clained

#
M
&

by the inspector.

%ocket No. SE 91-750-R Safeauard Notice No. 2805189

et e e RO i 9 ol AL

It seens clear to ne that an adequately witten safeguard
notice is a mandatory safety requirement that is enforceable at
the mne where it is issued. In this case, although the notice
i ssued by Inspector Lutz is not a model of clarity, | conclude
and find that it adequately informed JWR of the %azard, and put
It on notice as to what was required to achieve conpliance. The
notice itself states in relevant part that it was issued "to
prevent enpl oyees from being pushed or thrown against the shaft

~walls" and to provide protection for the mners riding the cage

iIf it "should come to a sudden stop in the shaft". Further, the
credible testimony of the inspector reflects that the notice was
Issued to address the hazard presented in the event the man cage
cane to an abrupt and unannounced stop when it "tripped out", and
the inspector confirmed that he discussed the safeguard with mne
managenment, including alternative nethods of achieving conpliance

It is undisputed that the cited man cage in question was

tripping out and causing problems, and the record reflects that
the union filed a safety grievancd over the matter. guwr's

~ mai ntenance superintendent Lee confirmed that even after the

PSR

i

probl em whi ch caused the tripping was taken care of, "nuisance

| tripping" has continued when the cage gate Is inproperly closed
en

or acci tally opened, or there is a derail or [oss of air
pressure. M. Lee further confirmed that due to the fact the
cage is designed to wtrip® when a problem develops, it could do
so "a couple of tines" over a 24-hour period.

Alternate safety conmtteenan Bl ankenship, who has ridden
the cage hundreds of "tinmes, testified credibly that when the

. safety device trips out, the cage stops instantly and suddenly,

and that wit'11 put you on your "knees if your not careful".

Al though he confirmed that "grab chains" are provided, he stated
there are not enough for use when the cage is full. Be also

stated that he has observed People on the cage floor when it

?topﬁgqland"that "people will grab you by the shoulders to keep
romfalling".
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Superintendent Lee confirmed that when the cage safety
circuit trips, the cage stops automatically and imediately and
that it will bounce up and down for a distance of six-inches to
one-foot after it stops. He further confirmed that he has been
on the cage when it has tripped and that *it will make you buckl e
your knees" and causes sone alarm when it cones to a sudden stop

| nspector Lutz believed that given the speed of the cage up
and down the shaft, any sudden stop coul d posssibly propel
sonmeone against the shaft wall exposing themto serious arm or
leg injuries, or injuries to other bodily parts. Al though
M. Lutz agreed that there have been no reported injuries of this
kind caused by the cage in question tripping out, he nonethel ess
believed that the single protective chain which was installed at
each end of the cage was Insufficient to restrain people when the
cage was filled to capacity, and that it would not prevent anyone
fromsticking their armor foot out beyond the cage or being
pushed into the shaft wall and contacting it while the cage was
movi ng.

JWR's suggestion that the safeguard notice was inproperly
i ssued because | nspector Lutz believed that protective chains,
bars, or gates should equally apply to all of JwWR's mines is
rejected. There is no evidence that the contested safeguard
notice in question apﬁlled to mnes other than the No. 4 M ne,
and even if it did, the Comm ssion recently held that a safe%Hard
covering a specific mne is valid notwi thstanding the fact that
simlar safeguards may have been issued at other mnes. Southern
Ohi 0 Coal company, 14 FMSHRC 1, 14 (January 1992).

| agree with the inspector's findings wth respect to the
exi stence of a hazard to mners riding the man cage in question
when it "tripped out*" and came to a sudden and unexpected stop
Based on all of the evidence and testinony adduced in this case,
| conclude and find that the safeguard notice issued by Inspector
Lut z addressed a specific mne transportation hazard wth respect
to the cited man cage in question, and that the safeguard was a
reasonabl e andmﬁroper way of achieving conpliance and correcting
the condition ich created the hazard. Under the circunstances,
the safeguard notice IS AFFI RVED

Docket No. SE 91-751-R GCitation No. 2805196

The inspector issued the citation after finding that JWR had
failed to add any additional chains or other alternative
protective devices to protect the mners riding the man cage. He
cited a violation of safeguard standard section 75.1403(b), which
requires safety chains or bars across the ends of the cage when
persons are belng hoisted or |owered, and he also included a
reference to the prior safeguard notice on the face of the
citation which he issued.
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_Jwr's assertion that it conplied with the requirements of
section 75.1403(b), in that the two single chains which were
installed at each end of the cage, when considered together,
constituted "chains® within the neaning of that section, and
constituted conpliance with the safeguard is rejected. The
record reflects that when the inspector issued the initial
saf eguard notice he believed that a single chain at each end of
the cage constituted inadequate protection for the mners riding
the cage. For this reason, he issued the safeguard notice
enunmerating the use of protective chains, bars,” or a gate to
protect the mners from being thrown out of the cage or against
the shaft walls in the event the cage cane to a sudden stop. |t
seens clear to me that the inspector required gwr to install nore
than one chain at either end of the cage, and M. Lutz' credible
testinmony, which is corroborated by M. Blankenship, as well as
the citation extension which he isSued, establishes that M. Lutz
informed mne managenent as to what was required to achieve
conpliance and abate the citation.

_JWR's assertion that the cage with single chains had not
previously been cited by MSHA is rejected as a defense to the
citation. see: Kins Knob Coal company, Inc., 3 FMSHRC 1417,

1422 (June 1980); dwest Mnerals Coal company, Inc., 3 FMSHRC
1417 (January 1)981 ; Mssouri Gravel Co., 3 FW%HFKS 1465 (June
X

1981); Servtex MaterialS company V. 5 FMSHRC 1359 (July 5983);
Ememﬁ Mining Corporation v. %cret ary of Labor, 3 MSHC 1585, the
Tent rcurt's Artirmance of the Conmssion's decision at

5 FMSHRC 1400 (August 1983).

JWR's contention that conpliance with the safeguard
requi renents inposed by the inspector through the use of nore
than one safety chain at each end of the cage has resulted in
safety risks which were non-existent during the alpprom mate 15
years that single chains were used, and that conpliance with the
safeguard has not only resulted in an injury, but has also
exposed JWR to additional citations for tripping or stunbling
hazards resulting from the use of nultiple chains and a nesh
guard, raises the issue of the so-called "greater hazard" or
dimnution of safety" defense. This defense had been narrowy
construed by the Conm ssion, and it has held that when this
defense is raised in an enforcenent ﬁroceedln It must beclosely
scrutinized to insure that each of the elements of the three-
prong test enunciated in Penn Allegh Coal Co. Inc., 3 FMSHRC 1392
(June 1981), and Sewell Coal Co., 5 FMSHRC 2026 (Decenber 1983),
are stlj_FFforted with clear proof. see: Wstnoreland Coal Conpany,
7 FMSHRC 1338 (September 1985). The three-prong test consists of
the following elements: (1) the hazards of conpliance are
greater than non-conpliance:” (2) alternative means of protecting
mners are unavail able; and (I(} a modification proceeding under
section 101(c) of the Act would not have been appropriate.
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| cannot conclude that JWR has established any reasonabl e
*diminution of safety® defense in this case. The tripping and
stunbl i ng hazards which resulted in the issuance of additi onal
citations are conditions which may be present when the cage cones
to a stop and the men are exitinﬂ. These are not conditions
whi ch pronpted the issuance of the safeguard notice. Although I
can understand JwR's frustration at being cited for stunbling and
tripping hazards after it had corrected the conditions which
pronpted the issuance of the safeﬂuard and abatenment of the
citation, the fact remains that the burden of continued
conpliance with the safeguard rests with JWR  Any tripping or
stunbl i ng hazards subsequently caused by the installation of the
mesh gate or chains are within the control of JWR and it nust
find away to insure that these protective devices that are
requi red by the safeguard notice in question are hung and stored
in a such a manner as to preclude additional safety hazards. |
cannot conclude that MsSHA's expectation that this is done is

unreasonable. JwR's defense is rejected. In view of the
foregoing, and after careful review and consideration of all of
the testinony and evi dence adduced in this proceeding, | conclude

and find that MSHA has established a violation by a preponderance
of the credible evidence and the citation IS AFFI RVED.

Significant and Substantial Violation

A "significant and substantial" violation is described in
section 104(d)§!) of the Mne Act as a violation "of such nature
as could significantly and substantially contribute to the cause
and effect of a coal or other mne safety or health hazard."

30 CF.R § 814éd)(|). A violation is properly designated
significant and substantial "if, based upon the particular facts
surrounding the violation there exists a reasonable |ikelihood
that the hazard contributed to will result in an injury or

i1l ness of a reasonably serious nature." Cenent Division
National Gypsum Co., 3 FMSHRC 822, 825 (April 1981).

In Mathies Coal Co., 6 FMSHRC 1, 3-4 (January 1984), the
comm SSi on explained-its interpretation of the term "significant
and substantial" as fol | ows:

In order to establish that a violation of a mandatory
safety standard is significant and substantial under
Nat i onal Gypsum the Secretary of Labor nust prove:

(1) the underlying violation of a nandatory safety
standard: (2) a discrete safety hazard--that is, a
neasure of danger to safety contributed to by the
violation: (3) a reasonable |ikelihood that the hazard
contributed to will result in an injury: and (4) a
reasonabl e likelihood that the injury in question wll
be of a reasonably serious nature.
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In United States Steel Mnins company, INC.. 7 FMSHRC 1125
1129, (August 1985), the Conm ssion stated further as follows:

We have explained further that the third el ement of
the Mathies fornula "requires that the Secretary
establish a reasonabl e I|'ikelihood that the hazard
contributed to will result n an event in which there is
an injury." US. Steel Mnina Co., 6 FMSHRC 1834, 1836
(August 1984). W have enphasized that, in accordance
with the | anguage of section 104(d)(l), it is the
contribution of a violation to the cause and effect of
a hazard that nust be significant and substanti al
US. Steel Mnina Conpanv, Inc., 6 FVMSHRC 1866, 1868
(August 1984): U.S. Steel Mnina Conmpanv, lnc.,

6 FVMBHRC 1573, 1574-75 (July 1984).

~I'n Balfway, Incorporated, 8 FMSHRC 8 (January 1986), the
conm ssion upheld a significant and substantial finding
concerning a roof area which had not been supported with
suppl emental support,and ruled that a reasonable Iikelihood of
inury existed despite the fact that mners were not directly
exposed to the hazard at the precise nonent of the inspection.
In that case, the Comm ssion stated as follows at 8 FMSHRC 12

[Tlhe fact that a mner may not be directly exposed to
a safety hazard at the precise nonent that an | nspector
Issues a citation is not determnative of whether a
reasonabl e likelihood for injury existed. The
operative tinme frame for nmaking that determ nation nust
take into account not only the pendency of the
violative condition prior to the citation, but also
continued normal mning operations. National Gvpsum,
supra, 3 FMBHRC at 825; U.S. Steel Mining Co.. Inc.,

6 FMBHRC 1573, 1574 (July 1984).

| nspector Lutz confirmed that he based his significant and
substantial (S&S) finding on his expectation that an accident
woul d occur with the cage cont i nuously tripﬁing of f. He al so
consi dered the lack of know edge as to whether or not the
condition which caused the tripping problem had been repaired,
the daily use of the cage, and the extent of injury that one
woul d sustain if an accident occurred. M. Lutz believed that
in the event someone were thrown against the shaft wall after the
cage cane to a sudden stop while travelling at 900 feet per
mnute, he would sustain serious injuries. JwWR's nai ntenance
spPerlntendent Lee confirmed that any sudden stop of the cage
will cause it to bounce and that such a bouncing action wll
cause ones knees to buckle. M. Lee confirmed that the distance
fromthe ed%e of the cage to the cenent shaft wall once the cage
is out of the collar level is three to four inches. M.
Bl ankenship confirned that a sudden stop of the cage traveling
900 feet per mnute would likely drop someone to their knees, and
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he confirmed that he used the cage numerous times and has
observed people on the floor of the cage after it came to a
sudden and unexpected stop.

Based on the testimony of the inspector with respect to the
hazards presented, and the injuries which would likely result in
the event of an accident caused by the sudden stopping of the
cage travelling at a relatively high rate of speed, and the
corroborating testimony of M. Lee and M. Bl ankenship concerning
the bouncing action of the cage if it were to cone to a sudden
stop, | cannot conclude that the inspector's "sgs® finding was
unreasonable. | conclude and find that in the normal course of
operating the man cage in question, with a full load of mners,
and with only one protective chain, the mners were exposed to a
hazard in that the bouncing action of the cage could cause them
to fall or be pushed against the side of the shaft or outside of
the chain. If this occurred, | find that it was reasonably
likely that they would sustain injuries of a reasonably serious
nature. Under the circunstances, the inspector's wsas" finding
| S AFFI RVED

ORDER

In view of the foregoing findings and conclusions, IT Is
ORDERED AS FOLLOWS:

1. Safeguard Notice No. 2805189, August 8 1991, IS
AFFI RVED, and Jwr's contest |S DEN ED.

2. Section 1%‘\5&3 nsgs® Citation NO 2805196, August 12,
1991, |S AFF . and Jwr's contest |S DEN ED.

Alert fofides

Adm nistrative Law Judge
Di stribution:
R Stanley Mrrow, Esq., Harold D Rice, ESEL, Jim Wl ter
l\ljglslo)urces, Inc., P.Q Box 133, -Brookwood, 35444  (Certified
|
Ceorge D. Pal ner, Es%e, Associate Regional Solicitor, Ofice of
pa

the Solicitor, US. rtment of Labor, Suite 201, 2015 Second
Avenue North, Birmngham AL 35203 (Certified Mil)

['m

864




